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[Vol. 30 THE REAL DIFFERENCE IN CORPORATE LAW power. The anti-director index was the only sub-index to correlate completely with the division between common law and civil law, and the only one to correlate significantly with the degree of ownership dispersion. 19 Detlev Vagts raises short critiques against the scores given to Germany and against the relevance of some of the anti-director rights for the German system. 2 " Moreover, Markus Berndt presents an "Alternative Minority Protection Index," where the "shares not blocked" and the "oppressed minorities mechanism" rights are replaced by "minority protection regarding authorized capital" and "minority protection regarding share repurchases." On Berndt's index, civil law countries, especially France, perform better than common law countries, in particular the United Kingdom. 21 Finally, Alain Franqois and Jeroen Delvoie formulate interesting technical remarks from the Belgian point of view.
22
Is the reaction of civil lawyers one of self-defense against the weak scores given civil law countries, or are there factors at work that would render the index less appropriate for civil law jurisdictions? The latter would have severe consequences. If civil law countries perform poorly on the index because it has a common law bias, we no longer know whether investor protection is actually weaker or whether it has any bearing on ownership structures. To put it more bluntly, if the index merely reflects whether a given corporate legal system belongs to the common law or civil law tradition, the only thing it demonstrates is that in common law countries ownership is dispersed, and in civil law countries it is concentrated. 9 La Porta et al., supra note 5, at 1149-50. The scores correlate with the distinction between common law and civil law only with respect to the shareholder-anti-director-rights. For creditor rights, there is no correlation with legal origin and for law enforcement, common law countries fall in between the Scandinavian and German civil law family, on the one hand, and the French civil law tradition, on the other. Id. 2002). He points out that both Germany and the United Kingdom have preemptive rights as a default rule and that in both countries those rights can be waived. The difference is that Germany has stricter requirements for a waiver, which would rather lead to a better score for Germany than for the United Kingdom than otherwise. Id. 29-33 (Koen Byttebier et al. eds., 2004) (suggesting briefly that the selection of rules in the index is flawed and may not be the most crucial investor protection rights, that there may be substitute rules, and that investor protection may lead to ownership concentration rather than dispersion).
Alain Frangois & Jeroen Delvoie, De Wet Corporate Governance in het Licht van het Ruimere Corporate Governance Debat [The Corporate Governance Act in Light of the Broader Corporate Governance Debate], in DE WET CORPORATE GOVERNANCE ONT(K)LEED [THE CORPORATE GOVERNANCE ACT ANALYZED]

2005] DELAWARE JOURNAL OF CORPORATE LAW
This study investigates differences between common law and civil law countries that affect the relevance of the anti-director index. It starts from a U.S. law perspective and extends the research of Vagts and Berndt to other countries. Since these authors have revealed some problems with the index for the German law family, this article focuses on the French civil law family, which according to the LLSV study is the worst at protecting investors overall. Specifically, the jurisdictions examined most closely are France, the center of the French family of civil law countries, and Belgium, which received a score of zero, the worst performance recorded under the anti-director index.
In Part II the anti-director index is used to illustrate the importance of seemingly unrelated or otherwise unnoticed technical elements of a legal system. In particular, Part II explores examples where, despite a score of zero, a country's law does provide for an anti-director right, but by means of case law or in practice rather than by explicit statutory provision. Depending on the legal framework, statutory silence can mean that a specific right is permitted, rather than banned. An example of this phenomenon that is valid for both France and Belgium is proportional representation on the board of directors. 23 Sometimes the law of a country provides for an institution listed in the anti-director index, only it bears a different name. Under Belgian corporate law, "preemptive rights," literally translated, means "preferential rights." Another important finding is that different institutions can have similar effects. For instance, sending a straight vote by mail-which is allowed in France but, admittedly, not frequently used-is very much the same as sending a proxy vote by mail. More important here is the finding that similar institutions can have a different effect as a consequence of other rules. For instance, in France sending the proxy by mail to the firm is indeed allowed, but only to support the incumbents. 2 4 On the basis of observations like these, one could wonder whether quantification is possible at all in. the field of law, especially when the scoring mechanisms are so narrow. Leaving this question aside, 25 this study re-codes the anti-director index for France or Belgium on the basis of the above-summarized investigation. The results are astonishing: under a recoded index Belgium would be attributed a score of four instead of zero on a scale ranging from zero to six. France, which had a score of three in Law
23
See infra notes 110 and 103, respectively, and accompanying text.
24
See infra note 59 and accompanying text. 2 Another question that will not be examined here is whether the six anti-director rights are the most crucial elements of investor protection. This may well be a stronger distinguishing characteristic than the extent of investor protection. In a U.S. corporation, the center of power lies within the board, or better, management. It can act autonomously in matters where a Continental European board or management would depend on its shareholders. This fundamental difference is supported by two other differences. First, it is easier for shareholders to set the agenda of the shareholders' meeting in Continental Europe than it is in the United States. Second, the enabling approach of the Delaware legislature allows the board to assume several powers of the shareholders' meeting. In contrast, in Continental Europe, the statutory allocation of powers is mandatory, and even with the permission of the shareholders, the board cannot appropriate most of their powers.
In several innovative publications, Lucian Bebchuk calls attention to the relative powerlessness of shareholders in the United States and recommends that shareholder power be increased. 2 6 The comparison between the United States and Continental Europe supports and extends Bebchuk's arguments.
It underscores just how few legal powers shareholders have in the United States and how fundamental the distribution of legal powers is in shaping the character of corporate life. Part IV shows how recognition of the different distribution of legal powers requires a revision of several theories in corporate law scholarship. The distribution of legal powers affects the bearing of most of the anti-director rights, but its impact goes far beyond that. Most importantly, it is a crucial element in understanding why ownership structures are so different in the 
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DELAWARE JOURNAL OF CORPORATE LAW United States and Continental Europe, the question that initially led to the development of the anti-director index. In the United States, the board can act relatively independently from the shareholders. Conversely, in Continental Europe, the board needs the permission of the shareholders for a range of decisions, and it can be replaced at any moment if a simple majority of shareholders wishes to do so. Thus, in Continental Europe, the stable situation is one in which the board and the majority shareholder cooperate extensively, whereas in the United States, a majority stake does not impart significant control over the company and therefore does not outweigh the costs that such a stake would entail.
The difference in the typical distribution of legal powers in a corporation arguably has many of the consequences that have so far been attributed to differences in investor protection. Thus, firm growth, firm size, private benefits of control, stock options incentives, and many other aspects of corporate life could become more intelligible when seen against this background. Finally, a consideration of the difference in allocation of legal powers may have important consequences for initiatives in international corporate governance. This article invites new research on these and other fascinating aspects of corporate life.
II. SMALL DIFFERENCES IN SHAREHOLDER PROTECTION
A. Introduction
Methodology
LLSV do not give many details on the anti-director index or on the reasoning behind a particular score. They define the index as a tool for "measur [ing] how strongly the legal system favors minority shareholders against managers or dominant shareholders in the corporate decisionmaking process, including the voting process."" In the 1996 paper, the index consisted of five shareholder rights. Countries were assigned one point for every right for which their laws provided. LLSV explicitly excluded any information from security exchange regulations from their research. 2 " By 1998, LLSV had revised their index to include six rights. As a result, the scale now ranges from zero to six. This part critically investigates each of the anti-director rights in light of Delaware law and French and Belgian law, with a few references to other jurisdictions as well. 3 The focus is on the interrelation among different rules and their importance in comparative law. Unlike the LLSV article, this article also examines case law and regulations in addition to statutory law where they prove relevant. Discussion regarding fundamental differences in legal and economic background are left for Part EI.
Introduction to the French and Belgian Corporate Law
France, the center of the French origin family, 32 received a score of three in the LLSV publication, which is better than the average in the French family, at 2.33. The most common corporate form for public corporations in France is the Soci&t6 Anonyme (SA), 34 which is mainly governed by the Commercial Code of 2000. This code codified the provisions of a 1966 Act 5 without major changes in content. 36 The Commercial Code was amended significantly by the New Economic 29 The United States, for which LLSV sensibly chose to investigate Delaware law, no longer has a perfect score on the new scale, remaining instead at five. In addition, some countries' scores were modified, so that only Belgium was left with a score of zero. Originally, also Indonesia and Mexico scored zero. La Porta et al., supra note 5, at 1130-31. In La Porta et al., supra note 8, at 1138, these original scores were used. In the 1998 version of Law and Finance, the scores were slightly modified.
3°F rance is a bit above the average with a score of three, which is also the average of 39 Its regulations are now part of the general regulations of the FMA, which is now competent to supervise and regulate financial markets. Hereafter, the regulations of the former Financial Markets Board will be referred to as FMA regulations. In addition, the corporation's own foundational provisions and bylaws are laid down in its constitution (statuts), which encompasses both charter and bylaw provisions.
The constitution can provide that the board of directors (conseil d'administration) includes directors elected by the personnel of the firm or affiliated firms. 4° The board generally functions according to a monistic system. 4 Nevertheless, the board can decide to delegate the general administration to a directeur gdnral, who can be the president of the board. 4 2 It is also possible to establish a two-tier system in which the firm's management board (directoire) is controlled by a supervisory board (conseil de surveillance). 43 Membership in these bodies is mutually exclusive."
As mentioned in the introduction, Belgium is the only country that received a score of zero in the 1998 version of Law and Finance. 4 The first right in the anti-director index is that of shareholders to mail their proxy vote, rather than to show up in person or send an authorized representative to the shareholders' meeting. 4 9 A country scores "one [point] if the company law or commercial code allows shareholders to mail their proxy vote to the firm, and zero otherwise." 50 LLSV granted the United States and France a score of one, and Belgium a score of zero. When considered from the standpoint of the "indexer," Belgium should have received a point. But there are also some problems with the indexer approach. These are: the importance of surrounding legal provisions, the existence of alternatives, and the desirability of sending a proxy vote by mail.
Delaware law rightly deserves a score of one with regard to the right to send a proxy by mail to the firm; proxy solicitation by the incumbents is an allowed and even widespread practice, particularly for the election of directors. Delaware law does not impose requirements as to the form of proxy"' save that "to be effective as a proxy, a document must identify the shares that are to be voted by the agent and include some indication of authenticity, such as the stockholder's signature or a facsimile of the signature. 
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DELAWARE JOURNAL OF CORPORATE LAW proxy.1 3 The Companies Code does not explicitly state that shareholders can mail their proxy to the firm, but there is no doubt that they can. Why otherwise would the Code include provisions with regard to proxy solicitations by the firm? 54 Admittedly, the proxy system is different from that in the United States in that it is based on the concept of power of attorney. Nevertheless, this Belgian version of the proxy system is used frequently"-although less than in the United States-and proxies are often given to the chairman unless otherwise stated. 56 Accordingly, the score for Belgium should be amended to a score of one.
In France, it is a lawful and frequent practice for large firms to solicit so-called mandats en blanc. For this purpose, the corporation mostly asks the banks to send proxy solicitations to their clients, or to keep them at their disposal in case of bearer shares.5 The shareholder then signs the proxy form and sends it to the company. 58 A close reader will have detected a first qualification to the value of the first anti-director right as provided under French law: shareholders can send only blank proxies to the firm. In other words, the incumbent directors have full discretion in the exercise of their proxy mandate. It goes without saying that such a mechanism does not provide much protection to minority shareholders against the incumbent directors. In fact, it even reinforces the position of the latter--or rather, of the controlling shareholder who appoints the directors. This becomes even clearer if one reads what the Commercial Code itself provides when no particular person is appointed in the proxy form: the president of the shareholders' meeting will vote in favor of the resolutions proposed by the board (the conseil d'administration or the directoire) and against all other resolutions. 9 53 Companies Code, art. 547. This provision also existed at the time the LLSV paper was published (in Companies Act, art. 74, § 2). The protective value of the first anti-director right thus largely depends on the shareholders' equal opportunity to mandate their proxy to vote for or against any resolution. In the United States, a similar debate is going on for corporations that are not governed by Securities and Exchange Commission (SEC) rules. It is a common critique that when the board sends out notices of a shareholders' meeting, it usually includes a proxy form soliciting shareholders' signatures and provides postage, all at the expense of the company. These are ordinarily blank proxies, which are exercised by a proxy committee selected by the board or by management and expected to vote in favor of the incumbents. In this manner, "proxy voting has operated to enable the management in office to perpetuate itself and control the corporation. " 6 0 This argument does not hold true-at least, not to the same extent 6 -for companies subject to SEC rules. These rules require that the form of proxy afford the stockholder an opportunity not only to approve, but also to disapprove or abstain with respect to each separate matter.
62 Similarly, shareholders in Belgian public companies cannot give blank proxies; they must instruct the proxy on how to vote. Proxy solicitations, which include the actual proxy form, 63 must state the agenda, the proposed resolutions and the way the proxy holder will vote in the absence of instructions.' These considerations lead us one step further. Even if shareholders can withhold their vote or vote against a proposal or a nominee, this possibility is valuable only if they can propose an alternative. This is a weak point under U.S. law. Although the "town meeting rule" in principle entitles shareholders to have their proposal included in the company's proxy materials, corporations can invoke a wide range of grounds to exclude the matter from the proxy materials.
6 5 Civil law countries generally do better in this respect. This, however, is a matter closely related to the fundamental difference between U.S. law and civil law, and will therefore be elaborated on in Part III. 
DELAWARE JOURNAL OF CORPORATE LAW Many other surrounding provisions have an impact on the protective effect of the right to mail a proxy. For example, directors or management should not be able to "bundle" proposals. Otherwise, they could obtain a positive vote for unpopular proposals by tying them to more attractive proposals, nicely named "sweeteners."" Also, it should not be possible to deprive or restrict shareholders' rights as summed up in the company's bylaws or constitution; the authority conferred by a proxy should be limited in time; proxy solicitation should include adequate information about the proposed resolutions; outright vote buying should be prohibited, etc. 67 The weakness of a proxy system, if some of those provisions are not-or not sufficiently-applied in a particular jurisdiction, could be counterbalanced by the existence of alternatives to the described proxy mechanisms. In France, a shareholder can grant a non-discretionary proxy to another shareholder or to her spouse. 6 " Obviously, the limitation of the persons to whom such a proxy can be given prevents it from being a fully developed alternative, but it at least mitigates to some extent the shortcoming of the mandat en blanc. 6 9 More important are some other and better substitutes. In Germany, for instance, many shareholders have deposited their shares with German banking institutions. These shareholders usually have their votes cast at the meeting according to the instructions they give. Thus, deposition of shares functions as a sensible substitute to the proxy system. 7 " Another option is a more direct solution than mailing proxy forms, namely, sending a vote by mail or by means of "In the United States, bundling has not been allowed since 1992. 17 C.F.R. § 240.14a-4(b)(1) (2004) . 67 Some of these provisions exist in the investigated jurisdictions, but a close examination falls outside the scope of this article. See, for instance, Rule 14a-4(d) for the United States and arts. 548-549 for Belgium. "The rationale for this restriction is the legislature's distrust of agitators, blackmailers, and enterprises specializing in representing shareholders. PHILIPPE MERLE, DROIT COMMERCIAL. SOCItTtS COMMERCIALES [COMMERCIAL LAW. COMMERCIAL COMPANIES] 509 (9th ed. 2003); 2 RIPERT&ROBLOT, supra note 58, at 341. Since this is too rigid by international standards, the NER Act has introduced an additional possibility for the representation of non-resident shareholders. Under this regime, shareholders hold their shares in accounts in the name of a financial intermediary that can represent the shareholders. The intermediary has to disclose the fact that it is acting as intermediary and, upon request of the issuer, the identity of the owner of the shares. Commercial Code, arts. L. 225-107-1, L. 228-1, al 7-8, L. 228-2, al If; see also Commercial Code, art. L. 228-1, al 3.
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A shareholder who intends to vote against the incumbents' proposals or in favor of insurgents' proposals but who is not able to attend the shareholders' meeting has to find another proxy who is willing to vote as directed. Commercial Code, art. L. 225-106, al 7. 7 This "voting right of nominee shareholder," 73 The question remains whether, even if all supporting provisions do exist, the possibility of mailing a proxy to the firm is desirable as a protective mechanism. In several countries, this question has received a negative answer. They have introduced or are considering introducing the possibility of an "independent proxy" or an independent person to receive and collate proxy votes. 74 In the same line of reasoning, the solicitation of Governance, Ann. C.3, at 28 (1999) .
74
E.g., Swiss Code of Obligations, art. 689c315. In France, proxies to fellow shareholders have sometimes been misused by these shareholders, since they are not bound by the instructions of the owner unless she gives an "imperative proxy." This produced a critique in legal doctrine. LEDOUX, supra note 71, at 108-09; 2 RIPERT & ROBLOT, supra note 58, at 343. For these reasons, the Marini report, which was drafted in 1996 with the goal of reforming the former 1966 Loi but which was not implemented, proposed to introduce the possibility of appointing an independent proxy. PHILIPPE MARINI, LA MODERNISATION DU DROIT DES SOCItTIS: RAPPORTDU
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DELAWARE JOURNAL OF CORPORATE LAW proxies at the company's expense is sometimes prohibited. 7 5 Indeed, as will be shown in Parts III and IV, proxy solicitation works to the advantage of incumbent managers. In addition to concerns about the independence of the proxy, in manyjurisdictions, especially civil lawjurisdictions, concerns have been raised about the possibility of holding a real debate at the shareholders' meeting. 76 The above considerations make clear how difficult it is to determine which of the three countries-France, Belgium and the United States-has the best rule when only one technical feature is considered. When the assessment is limited to a score of either zero or one, the result is even more problematic. As Part III shows, the fundamental choice of a legal system can have an even more important impact on the significance of a specific rule in that system than the working of other such features. For the reader who wants to see concrete numbers, leaving aside the more fundamental considerations that follow, the scores in the first anti-director right should be amended as follows: In Italy, for instance, the expenses are borne not by the company, but by he who solicits the proxies. Art. 134, at 11 Consob regulation 11971/1999, adopted pursuant to Legislative Decree 58/1998. A similar prohibition is being considered by Sweden.
76
LEDOUX, supra note 71, at 264-68; 2 RiPERT& ROBLOT, supra note 58, at 343. Merle is skeptical, however, and notes that most of the time there is not a true deliberation anyway. MERLE, supra note 68, at 552. The possibility of holding a real discussion is a concern in common law countries as well. See the New Zealand case In re South British Ins. Co. Ltd., [1981] 
C. The Second Right: Shares Not Blocked Before Meeting
The second variable in the anti-director index concerns whether or not shares are blocked before a shareholders' meeting. The score "equals one if the company law or commercial code does not allow firms to require that shareholders deposit their shares prior to a general shareholder meeting, thus preventing them from selling those shares for a number of days, and zero otherwise." 7 7 Although it remains true that Delaware law was the only legal system to deserve a point at the time Law and Finance appeared, the following discussions show how much this provision is intertwined with other legal provisions and the general framework.
A Delaware corporation cannot block the shares before the shareholders' meeting. 78 The most the board can do is to establish a record date. If it does not do so, the record date is determined by the statute. 79 As a rule, only registered stockholders-those who own stock on the record date-have the right to vote. 0 In a post-record date sale of stock, however, the buyer can compel the seller to grant him proxies to vote the transferred stock. 8 " Conversely, in Belgian public companies, owners of bearer shares who wish to exercise their voting right are required to deposit their shares several days before the meeting. 2 Combined with a criminal sanction on exercising the voting rights attached to shares that are no longer one's property at the date of the shareholders' meeting, those shareholders see their shares blocked in the time period between the deposition and the meeting. Ironically, the legislature's intention was to promote participation in the shareholders' meeting by facilitating public proxy solicitation. 83 In a new attempt to promote institutional shareholder participation, the Corporate Governance Act 2002 introduced an optional record-date system 77La Porta et al., supra note 5, at 1122. The board can only set this date at some point not more than sixty days nor less than ten days before the shareholders' meeting. If the board does not fix a date, then the record date is automatically at the close of business on the day next preceding the day on which notice is given, or, in case of waiver of notice, at the day next preceding the day on which the meeting is held. The term in which this must be done is to be determined by the constitution and can range from three to six working days before the meeting. Companies Code, art. 536. 
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DELAWARE JOURNAL OF CORPORATE LAW for listed companies.8 4 Under this system, shareholders who are registered at midnight on the registration day can participate in the shareholders' meeting and cast their vote, regardless of whether they are still shareholders at the moment the meeting is held. This implies that the shares will still be blocked during an "overnight deposit., 85 Indeed, shareholders will ordinarily be required to deposit their shares at the seat of the corporation or at the bank before closing time, and they will be released the next morning. 8 6 In the past, Delaware law did allow for blockage of the stock before the meeting, through the closing of the stock transfer books. 87 Why has
Belgium not yet taken the same step towards no blockage as Delaware? The answer may very well lie in the difference between registered or nominative shares, the ownership of which is proven by registration in the company's register, and bearer shares, which are the property of the person who presents the paper in which they are materialized. As a result of stock exchange requirements in the United States, listed stock is always registered stock. 8 In such a system, deposition is not needed for identification purposes. 8 9 In Belgium, bearer shares have traditionally "Companies Code, art. 536, al 3. The system can be applied only if it is authorized in the constitution. It is contested whether in the latter circumstance the board retains the power to decide whether or not to apply the system. Some authors argue that art. 536 should be read as an authorization for the board. played an important role. 9 " Since owners of bearer shares remain anonymous, deposition is inevitable for their proper identification. 9 In addition, because of this anonymity, corporations cannot ascertain whether bearer stockholders are still owners of the declared stock at the date of the meeting, unless they either block the stock until the meeting or require stockholders to present their shares a second time at the opening of the meeting. As long as no exception is made to the rule that shareholders must own the stock at the moment they use the attached voting rights, 92 blockage is almost unavoidable. 93 In Belgium, shareholders have an inalienable right to have their bearer stock converted into registered stock at any time 94 when blockage does not occur. 95 Why do they not use this right? Or, more drastically, why not eliminate bearer shares? The Belgian government has announced that as of 2007 or 2008 it will no longer be possible to issue bearer securities. For a long time, this move would not have been politically feasible. The very reason why bearer shares exist-and are not converted into nominative shares-is their absolute anonymity. Registration would be a nightmare for many of its owners. Belgium is well-known for its heavy tax burden and its citizens for their creativity in developing techniques to avoid taxes. In this context, the "Belgian dentist" is interested only in bearer shares, the dividend coupons of which she can secretly cash in neighbor Luxembourg or another tax haven. The European Union and international organizations like the OECD, however, are working to abolish this practice. This story shows that although the second anti-director right is good in itself for shareholders, its introduction into 9 Although, many companies have both bearer and registered shares. 
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Belgium, all else being equal, would not have been welcomed by most shareholders.
In France, the situation has changed since the publication of Law and Finance. Before, shares were blocked if the company required identification to take place before the meeting. 96 Now a stockholder is still able to sell her shares after identification, but when doing so, she would not have a right to vote at the meeting. 97 This evolution was facilitated by the fact that bearer stock was strictly limited after 1981,98 but especially by the fact that nominative and bearer shares were dematerialized about two decades ago. 99 The only materialization now consists of registration in an account with the issuer (for nominative shares) or with a financial intermediary (for bearer shares). 0 This system has ended the anonymity of bearer shares, which in Belgium has so far rendered it difficult to eliminate blockage efficiently. The rule was and still is that the holder of nominative shares must demonstrate her identity in order to be admitted to the shareholders' meeting, whereas a holder of bearer shares can prove her capacity as shareholder by means of a certificate issued by the intermediary certifying the unavailability of the shares until the meeting. 2 RIPERT & ROBLOT, supra note 58, at 340-41. This identification can take place at the entrance to the meeting, but a corporation can also require that the certificates be filed earlier in order for the shareholder to exercise her voting right. Blockage is not full, however, since the shares can be sold off the exchange. Only delivery and opposability are deferred until the day after the meeting. Yves Guyon, France, in SHAREHOLDER VOTING RIGHTS, supra note 56, at 97-98. 9 Upon the sale, the stockholder must notify the intermediary where the account is held.
She must also provide the intermediary with all information necessary to cancel or adopt the number of votes if she has already requested an "admission card" or if she has already sent her vote by mail. Decree No. 67-236, art. 136 of Mar. 23, 1967 , J.O., Mar. 24, 1967 , p. 2843 [Vol. 30
THE REAL DIFFERENCE IN CORPORATE LAW
D. The Third Right: Cumulative Voting or Proportional Representation
The possibility of cumulative voting or proportional representation constitutes the third anti-director right. A country's score here
[e]quals one if the company law or commercial code allows shareholders to cast all their votes for one candidate standing for election to the board of directors (cumulative voting) or if the company law or commercial code allows a mechanism of proportional representation in the board by which minority interests may name a proportional number of directors to the board, and zero otherwise."°'
An investigation of this right in the United States, France, and Belgium highlights the importance of including case law in comparative law research. A consideration of case law requires that the scores for both France and Belgium be amended from zero to one. This section ends with some remarks on the impact of other rules.
Delaware law explicitly allows the charter to provide for cumulative voting.' O 2 Thus, a point is accorded as soon as the law enables the charter and/or bylaws to provide for this right. The French Commercial Code and the Belgian Companies Code do not explicitly allow the constitution to provide for cumulative voting. Hence, Law and Finance awards a point to the United States and not to France or Belgium. Nevertheless, both rights can be validly provided for under Belgian law, and the same is true at least for proportional representation under French law. Because the description by LLSV of the criterion, as well as its application to Delaware law, make it clear that a score of one is given as soon as a company's constitutional documents allow for cumulative voting or proportional representation or both, France and Belgium should both receive a point.
It is true that the Belgian Companies Code does not explicitly permit cumulative voting and proportional representation. Nevertheless, case law and doctrine agree that the constitution may validly provide for cumulative l' La Porta et al., supra note 5, at 1122. 02 DEL. CODE ANN. tit. 8, § 214 (2001) . Proportional representation as a distinct mechanism does not seem an issue in jurisprudence and case law, and the Delaware Corporate Code remains silent on this point. One can assume it is allowed, but that does not change much for the analysis here.
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DELAWARE JOURNAL OF CORPORATE LAW voting and proportional representation. 103 Such a provision may not, of course, go against any provision of the Companies Code and therefore two conditions are considered prerequisite." First, the shareholders' meeting must retain some freedom of choice in appointing directors. That is, there must be a choice between at least two directors per vacancy. Otherwise the method would violate the statutory power of the shareholders' meeting to appoint the directors."°5 Second, the mechanism may not impair "the spirit of cooperation between shareholders," which is deemed an essential characteristic of corporations."°6 Cumulative voting rights are considered not to violate the one share one vote principle as laid down in the Companies Code,' 0 7 since cumulative voting rights are obviously different from multiple voting rights. Hence, the zero score for Belgium is not warranted.
Similarly, the French statute mentions neither cumulative voting nor proportional representation.
10 8 Nevertheless, the validity of clauses of proportional representation 0 9 is generally admitted in French case law." 0 Case law commonly sets out two conditions that are similar to those under Belgian law."' First, the clause must be in conformity with the social '' 3 The Companies Code explicitly provides that the constitution can establish the rules governing the shareholders' meetings except where the Companies Code provides otherwise. Companies Code, art. 63. This provision has been interpreted as follows. Cumulative voting rights and proportional representation concern the manner in which directors are elected and not the number of votes each shareholder has. In particular, cumulative voting affects the number of rounds in which the directors are elected, while proportional representation boils down to a distribution of the right to nominate (not to elect) directors. Bouckaert bases the validity of cumulative voting on other grounds. He argues that cumulative voting is a deviation from the majority decision, but that it is a lawful deviation. BOUCKAERT, supra note 63, at 431.
" interest-the interest of the corporation. This does not usually pose a problem, since it is recognized that proportional representation can also indirectly benefit the corporation." 1 2 The second requirement is that shareholders preserve their freedom of choice.' 3 There should be at least two candidates for each position." 4 Given the rule that every director must also be a shareholder, 1 5 corporations with only a few shareholders are barred from proportional representation. A clause putting into effect proportional representation would render it impossible for shareholders to revoke the directors' mandate at will (ad nutum) and would therefore be void."' 6 For firms with a limited number of shareholders, the LLSV score should indeed have been zero. This is, however, not the case for listed firms that have enough shateholders to apply proportional representation.
Cumulative voting is not well-known in France. It is hardly dealt with in case law or legal doctrine. Nonetheless, it appears that there is nothing that would make cumulative voting unlawful." 7 Even if it were unlawful, however, France would be entitled to a point on the third antidirector right, for it allows proportional representation.
Interestingly, this anti-director right presents an example of a case where a specific rule is provided by the statute in a common law country and is judge-and-scholar made in the civil law countries examined. It also shows that comparative research should include all relevant legal sources. Doing so yields the following amended scores: 
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The account above is written from the point of view of an indexer. Several objections, however, may be raised against the relevance of this anti-director right. First, in all three jurisdictions, cumulative voting and proportional representation only exist if they are authorized by the corporation's constitutional documents. In Delaware, this must be done in the charter,"1 8 over which shareholders have even less control than the bylaws. It is being debated whether cumulative voting should be mandatory for public companies, on the ground that a protective mechanism for the minority should not merely be permissible at the option of the controller(s)." 9 Indeed, since cumulative voting is merely an option, it does not play a significant role in U.S. public corporations. 2° It has also been argued that cumulative voting is an ambiguous right, as it ensures that directors who are either shareholders themselves or who hold proxy rights of other shareholders will be able to influence the outcome of board elections. 21 A second objection is related to a previous comment. Cumulative voting does not have much value where shareholders cannot easily nominate candidates, as in the United States. It will be been shown below that even under the provision of the pending SEC proposal on director nominations, shareholder access to the company's ballot is severely restricted.' 22 A company's charter, therefore, should not just make a provision for cumulative voting, but should also contain the necessary guarantees concerning the nomination of candidates. This point again touches upon those matters discussed under the heading of corporate law fundamentals in Part III.
E. The Fourth Right: Oppressed Minorities Mechanism
The anti-director index contains a variable for the existence of an oppressed minorities mechanism. A point is given if the company law or commercial code grants minority shareholders either ajudicial venue to challenge the decisions of management or of the assembly or the right to step out of [Vol. 30 THE REAL DIFFERENCE IN CORPORATE LAW the company by requiring the company to purchase their shares when they object to certain fundamental changes, such as mergers, asset dispositions, and changes in the articles of incorporation. The variable equals zero otherwise. Minority shareholders are defined as those shareholders who own 10 percent of share capital or less. 123 Thus, there are two prongs to this anti-director right: the right of action and the right of appraisal-the presence of either being sufficient to confer a point. The United States was the only country of the three investigated to receive a point on this fourth anti-director right. Nevertheless, the following investigation makes it clear that all three have similar features, together with mechanisms tailored to the environment in which they operate.
The first prong of the fourth anti-director right is the right of action. Procedurally, each of the three legal systems distinguishes between individual actions and actions by or on behalf of the corporation. Roughly speaking, in each jurisdiction the first category of suits is available to one or more stockholders who sustained a special injury that was not inflicted upon all stockholders or not in proportion to their stakes.' 24 All three jurisdictions allow shareholders to institute this action individually or to be represented as a group. Nonetheless, in France and Belgium this representation is limited to the classical mandate mechanism of contract law. Thus, shareholders need to appoint a representative. This mechanism is not as efficient as the class action in Delaware, where the chronological sequence is reversed. The initiative is taken by a (candidate) "class representative," who asks the court to "certify the class" or, in other words, to state that the party's claims are representative of that of the class as a whole. If the court agrees, it orders notice to be given to the members of News Int'l PLC, 514 A.2d 1075, 1078 (Del. 1986) (defining "special injury" as an injury suffered by a shareholder that is distinct from the wrongs suffered by other shareholders); Cede & Co. v. Technicolor, Inc., 542 A.2d 1182, 1186-88 (Del. 1988) (discussing individual remedies for a dissenting shareholder from a cash-out merger, and subsequent individual action for recissory damages on later-discovered fraud); Moran v. Household Int'l, Inc., 490 A.2d 1059, 1070 (Del. Ch. 1985) (noting that a claim is an "individual action" where the shareholder's injury is separate and distinct, or relates to contract rights the shareholder holds independently of any right of the corporation). In France, the injury must have been caused by a director and not by the corporation itself. See MERLE, supra note 68, at 474.
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DELAWARE JOURNAL OF CORPORATE LAW the class, who then decide whether or not to join the proceeding.' 2 5 The crucial difference with the French and the Belgian system is that, in Delaware, shareholders who did not take the initiative are invited tojoin.1
26
The most powerful incentive for the frequent use of this mechanism in the United States is probably the rewarding of meritorious claims combined with the possibility for lawyers to share in the proceeds through contingent fees. Although the occurrence of strike suits give rise to much criticism, the frequent use of this mechanism may have a beneficial deterrent effect.
127
The second category of actions, those by or on behalf of the corporation, can be instituted where a wrong has been inflicted upon the corporation or upon all shareholders in proportion to their holdings. At first glance, these claims seem very different in the United States, as compared to France and Belgium. In the United States, the claim is generally based on a breach of fiduciary duty, primarily the duty of loyalty. In France and Belgium, the basis is civil liability, 2 ' which is considered in light of the directors' duty to act in the "interest of the corporation." Despite this structural difference, the outcome in both cases is essentially the same. In each country, either the corporation or its shareholders can institute the action, but each differs in what is understood by "the corporation" in this context. Under Delaware law, the directors may act for the corporation in bringing an action.' 2 9 Under Belgian law, the ' 25 DEL. CH. CT. R. 23. The class representative must prove numerosity, commonality, typicality, and adequacy of representation. In addition, the representative must demonstrate that separate actions would entail a risk of inconsistency, or that the party opposing the class has acted or refused to act on grounds generally applicable to the class, or that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. Id.
l" 6 It should be noted that this invitation could not be organized as efficiently where bearer shares exist. See supra Part II.C in the explanation of the second anti-director right. . 27 The lack of success of the derivative action in Belgium is often attributed to the fact that in the case of a successful claim, damages are awarded to the corporation, whereas in the case of dismissal, the plaintiff can be ordered to pay the costs of the proceedings and even damages to the directors. Companies Code, art. 567. This rule, however, is similar to the American sanction for frivolous action. The main reason seems to be that lawyers are prohibited from making their fees dependent on the proceeds of the client's claim. 'The general provision for civil liability in both France and Belgium is Article 1382 of their respective Civil Codes. This is rendered applicable and supplemented by the Belgian Companies Code, arts. 527-530. In France, directors are subject to civil liability for facts that constitute criminal offenses, for violations of statutory or regulatory provisions or provisions in the company's constitution, and for mis-management of the enterprise due to imprudence or negligence. Commercial Code, art. L. 225-251; 2 RIPERT & ROBLOT, supra note 58, at 510. [Vol. 30
shareholders' meeting brings the action.3° As shown infra Part II, this difference is significant. It is archetypal of the difference in fundamental choices between the corporate laws of Delaware, on the one hand, and those of France and Belgium, on the other. In each of the three jurisdictions investigated, the action may also be instituted by shareholders on behalf of the corporation. In the United States, stockholders must pass several procedural hurdles before the court will consider the substance of this derivative claim. These hurdles are essentially standing requirements, demand requirements, and after the proceedings have begun, the possibility of dismissal after a special litigation committee of disinterested directors has been set up. Whereas standing requirements refer to the quality of shareholder interests and the absence of conflicts and do not usually pose any serious problem, the demand requirements can be real impediments. Unless demand is excused, a stockholder must demand that the board initiate the claim. If the board refuses and its refusal survives a business judgment review, shareholders cannot sue derivatively. 3 ' Where demand would be "futile," the requirement does not exist, and the stockholder can bring the action himself. The test for demand futility is whether reasonable doubt exists that (1) the directors are disinterested and independent, or (2) the challenged transaction was otherwise the product of a valid exercise of business judgment.
1 2 Once the proceeding is initiated, and the court has determined that demand is excused or that the board illegitimately refused to bring suit after demand was made, the "special litigation committee" of the corporation may still stop the proceeding. If this committee is independent and recommends in good faith that the litigation be dismissed, the court may accept this decision using its own business judgment.' 33 ' 3 Companies Code, art. 561. Pursuant to the general rule of Companies Code, art. 63, the meeting decides this with a simple majority. 1 31 Levine v. Smith, 591 A.2d 194 (Del. 1991) .
... The court used the word "and" in Aronson v. Lewis, 473 A.2d 805, 814 (Del. 1984) . Later cases made it clear, however, that the test is disjunctive. See Levine v. Smith, 591 A.2d 194, 200 (Del. 1991); Grobow v. Perot, 539 A.2d 180, 186 (Del. 1988) . In case of a "double derivative suit," only the first prong should be applied. See Rales v. Blasband, 634 A.2d 927, 932-34 (Del. 1993) . In Delaware, making a demand entails a risk. The Delaware Supreme Court has held that the making of a demand implies a concession that the board is independent and disinterested. Spiegel v. Buntrock, 571 A.2d 767, 777 (Del. 1990 
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DELAWARE JOURNAL OF CORPORATE LAW Demand and special litigation committees do not exist in France and Belgium, where a quantitative rather than a qualitative test is applied.' 34 In France, there are three ways to bring a derivative suit.' As a general rule, shareholders bring the suit individually.' 36 They can, however, appoint one or some among them to represent them if they form 0.5 percent to five percent of the social capital, depending on whether the corporation's capital exceeds certain thresholds. ' The derivative action may also be commenced by any association of shareholders that fulfills certain conditions.' In Belgium, only a minority of shareholders or an individual shareholder is entitled to introduce a derivative claim if they possess shares that represent at least E 1,250,000 of the company's capital 3 9 or at least one percent of the votes.140 Unlike in France, 141 under Belgian law shareholders who voted for a discharge are precluded from bringing this suit. 1
42
To end the discussion of the first prong of the oppressed minorities mechanism here would be too hasty a comparative analysis. A derivative action challenges decisions and actions that cause harm for allshareholders in proportion to their holdings. This mechanism is important in a system such as the United States, where the board controls the company and does not own a large stake in the company. In France and Belgium, corporations are controlled by large shareholders. 4 1 In this setting, harm obviously is not inflicted upon every shareholder in proportion to her stake. A majority shareholder who does not want to shoot himself in the foot will employ other mechanisms to obtain private benefits. Thus, the "oppressed minorities mechanism" must be different to adequately address situations ' 34 This is subject to the general rule of civil procedure that a plaintiff must have a legitimate interest in bringing the suit. Code of Civil Procedure, 'Only shareholders whose shares have been registered for at least two years and who hold at least five percent of the voting rights are able to form associations in order to represent their interests within the company. Where the company's capital exceeds certain thresholds, the share of voting rights to be represented is reduced gradually until one percent. In order to exercise the rights to which shareholders' associations are entitled, they must have notified the company and the FMA of their legal status. A second condition is that the company's shares are admitted to trading on a regulated stock market. Commercial Code, art. L. 225-120. 'This may be voting or nonvoting stock. In the latter case, however, the claim can only concern matters in which nonvoting stock has a voting right. where the majority shareholder abuses her influence. This could arguably be done by facilitating individual claims and class actions, but it may also be achieved through another mechanism.
Such a mechanism exists both in France and in Belgium, in addition to the above-described individual and derivative claims. There is, however, no single reference to it in the French Commercial Code and it is only partially codified in the Belgian Companies Code." It is the courts that have developed a similar, indeed almost identical, theory of "abuse of majority power" in both countries-to be understood as abuse by stockholders of their power ensuing from a majority stake.' 45 The claim can be instituted by any person who has a personal and legitimate interest.
46 If the claim is successful, the court will nullify the abusive decision and/or award damages to be paid by the majority.
147
The definitions of abuse of majority power in both countries refer to decisions of the board or shareholders' meeting where the major shareholder has used her influence in furtherance of interests other than those of the corporation. 4 1 In this assessment, courts apply a sort of '"The French Commercial Code stipulates that a decision to modify the constitution can only be nullified pursuant to an explicit statutory provision of Book II of the Commercial Code, or from the statutes governing nullity of contracts. Commercial Code, art. L. 235-1, al 1. Other acts or meetings are only null and void where they violate a mandatory provision of Book II of the Commercial Code or of the statutes governing nullity of contracts. Commercial Code, art. L. 235-1, al 2. There is no legal provision in Book H providing for nullity as a remedy specifically for minority shareholders. The Belgian Companies Code provides for nullification of the decisions of the shareholders' meeting not only in case of non-compliance with procedural requirements or lack of authority, but also for "abuse of power. MERLE, supra note 68, at 682. In Belgium, the remedy is in principle nullification of the decision of the board or assembly. If that is necessary to protect vested interests of good faith third parties, the court can decide that the assemblys decision is not null and void towards them. In that case the court can grant damages to the claimant. Companies Code, art. 180.
'In France, the standard definition is that the decision can be shown to have been made "against the general interest of the corporation and with the unique intention of favoring the majority to the detriment of the minority." Socigtg des Anciens Etablissements Piquard, Com. Apr. 18, 196 1, Bull. III, No. 175, D. 1961, at 661 . In Belgium, abuse of majority power is mostly defined as the situation where the board uses its competences or a majority employs its power in the shareholders' meeting for private purposes outside the corporation rather than for the interests of the corporation. JAN 
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DELAWARE JOURNAL OF CORPORATE LAW business judgment rule. For there to be an abuse of majority power, there must be an unjustifiable breach of equality among shareholders or diversion of power in an illegitimate interest, and not merely poor management or pursuit of a policy that displeases the minority.' 49 Frequent examples of abuse ofmajority power are tunneling and excessive director remuneration. Certainly, the notion of interest of the corporation leaves the courts substantial room for interpretation, 5 ' and their use of this liberty will determine whether or not the claim of abuse of majority power is a real protection for minority shareholders. The same holds true for the concept of fiduciary duties for which American corporate law is so well-known, and in fact for all legal provisions that do not prescribe clear-cut rules for every imaginable situation.
Based on the first prong of the oppressed minorities mechanism-the right of action-all three countries should have received a point. As mentioned above, there is a second prong to the oppressed minorities mechanism, namely, the right of a dissenting shareholder to receive "fair value" for her shares, called appraisal in the United States. If one of the three investigated countries was not entitled to a point on the basis of the first prong, it could not really claim a point on the basis of the second prong either.
For the United States, the appraisal remedy is well-known. Because of its limitations, however, appraisal would not in itself warrant a score of one. As for charter amendments or sale of all assets, appraisal is merely permissive and thus exists only if provided for in the charter.' 5 ' It is mandatory only for mergers, but the "market-out rule" in principle denies the remedy if the company is listed.' 52 Therefore, appraisal is relevant here only in the exception to the market-out rule, namely, when the consideration for target shareholders is anything other than stock in the surviving corporation, other stock in a listed company and/or cash in lieu of fractional shares.' 53 Nonetheless, even in these rather exceptional circumstances, merging corporations can avoid appraisal by structuring the . 49 For France, see MERLE, supra note 68, at 681; 2 RIPERT & ROBLOT, supra note 58, at 337, 369. The standard of scrutiny will be more stringent vis-i-vis board decisions since the board's power only serves the interests of the company. Conversely, shareholders' voting rights have a mixed functionality: shareholders are allowed to take into account their private interest as well. Lucien Simont, L'ggalitd des Actionnaires de la Sociitg Anonyme [The Equality of Shareholders of the Socit6 Anonyme], 1997 R.P.S. 235, 246-47. In both cases, the court's intervention is limited to cases where the "range of reasonableness" has been exceeded.
IsoSee LEDOUX, supra note 71, at 171. [Vol. 30 THE REAL DIFFERENCE IN CORPORATE LAW transaction as a sale of assets in exchange for stock of the buying company. 15 " Although the economic consequences are identical to those of a formal merger, the protections of appraisal do not apply.' Similarly, in Belgium the right to step out with appraisal exists upon proof of wellfounded reasons, 5 ' but not for listed companies.' 57 In France, as well, the statute does not provide for an appraisal right.
Many other legal rules mitigate the absence of appraisal. In the United States, for instance, courts have held that appraisal proceedings do not exclude claims that controlling shareholders owe a fiduciary duty to the public shareholders."
5
The court will then apply a non-bifurcated test of "fair dealing" and "fair price.""' Thus, in controlled mergers, such as freeze-out mergers, fiduciary duty claims can set off the shortcomings of the appraisal remedy. For France and Belgium, the theory of abuse of majority power and some other rules come into play. In the case of a merger, for instance, one of the parties often acquires a large stake before the actual merger takes place. In such cases, rules from the non-merger context may provide some relief. 60 Where the block of stock (together with the stock already owned) confers control, the acquirer must commit to buying shares offered by the remaining shareholders at the same price. 16 ' In this respect, shareholders have a limited exit right before the merger. Another rule in France that may alleviate the absence of appraisal is the ability for minority shareholders to request the Financial Markets Authority (FMA) to order a ninety-five percent plus shareholder to buy their stake. The FMA will assess the fairness of the price.' 62 Likewise, in the cases of a sale of all or Substantially all of the corporation's assets and changes in ' 54 Subsequently, the seller dissolves and distributes the buyer's stock to its shareholders. the articles of incorporation, 6 3 appraisal will often be available on the basis of the FMA regulations."
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All these considerations underscore the need to review all relevant legal provisions when engaging in comparative law. They also demonstrate the difficulties in quantitatively scoring protecting rights across borders and legal systems. Although such scoring cannot perfectly reflect all of the above considerations, the most representative scoring would be the revised score in the table below. 
F. The Fifth Right: Preemptive Rights
The fifth anti-director right is termed "preemptive rights." In the original paper of 1996, this right was not yet included in the index. It "[e]quals one when the company law or commercial code grants shareholders the first opportunity to buy new issues of stock, and this right can be waived only by a shareholders' vote; equals zero otherwise." '' 165 In Law and Finance, France was the onlyjurisdiction of the three investigated here to receive a point for this anti-director right. Again, the question arises whether the scores for these countries were correct.
166
Contrary to what was the case for cumulative voting or proportional representation, the law of a country must provide for, and not merely allow,
